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Executive Summary 

The 2026 joint review of the Canada-United States-Mexico Agreement (CUSMA) presents a 
critical opportunity for Canada to reclaim our digital policy independence. Maintaining 
bilateral tariff-free market access is an important objective, but cannot be the only priority of 
our negotiating team. Canada’s government must recognize that CUSMA chapters 19 and 20 
constrain Canadian digital sovereignty in ways that are no longer tenable in the modern 
political and technological environment. 
 
CUSMA’s current provisions, largely modeled on or shaped by U.S. legislative frameworks from 
a previous technological era, prioritize the interests of foreign technology and content 
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conglomerates over Canada’s need to protect sensitive user data, ensure algorithmic 
accountability, and maintain a balanced copyright system. In the modern digital economy a 
state that cannot empower its citizens to control their data, seek fair compensation for its use, 
and control the information feeds put together for them according to their personal wishes 
cannot be considered digitally sovereign.  
 
This submission identifies three core areas of concern where CUSMA’s provisions are in direct 
conflict with both Canada’s national interest and the principles of a free, open, and fair 
internet: 

1.​ Digital Sovereignty: CUSMA’s prohibitions on data localization (Article 19.12) and its 
broad protection for proprietary source code (Article 19.16) prevent Canada from 
implementing robust data protection measures, such as mandating domestic storage 
for sensitive information, and hinder the development of necessary regulations for 
artificial intelligence (AI) and algorithmic systems. These rules effectively cede control 
over Canadians' data and the governance of critical technologies to foreign entities and 
legal regimes. Further, our U.S. partner is no longer willing to tolerate these limitations 
on its own sovereignty vis-a-vis foreign companies, recognizing the sensitivity of both 
subjects to their national interest; Canada should not accept restrictions the U.S. would 
not accept on itself in our mutual agreement. 

2.​ Intellectual Property: The mandatory extension of Canada's copyright term to "life of 
the author plus 70 years" (Article 20.63) has imposed significant and mounting 
economic and cultural costs on Canadians, to no benefit for our culture. This policy 
enriches large, often foreign, corporate rightsholders at the expense of the public 
domain, raising costs for education, libraries, and archives while stifling innovation and 
new creative works that build on Canada’s shared cultural heritage.  

3.​ Platform Accountability: The agreement's intermediary liability shield (Article 19.17), 
modeled on the U.S. Communications Decency Act's Section 230, locks Canada into an 
outdated regulatory model as written. While providing essential protection for free 
expression, its rigid framing obstructs the development of modern, process-based 
regulations needed to address systemic online harms and hold dominant platforms 
accountable for the design and safety of their systems. This creates a policy paradox 
where Canada is bound by a rule that many lawmakers in the U.S. are actively seeking to 
reform. 

 
OpenMedia recommends that the Government of Canada pursue the following objectives 
during the CUSMA joint review: 

●​ Seek a binding joint interpretation of Chapter 19 to clarify that "legitimate public 
policy objectives" permit non-discriminatory measures to protect personal data, ensure 
algorithmic transparency, and regulate AI; 

●​ Propose amendments to Article 19.12 to create specific carve-outs allowing for data 
localization requirements for sensitive personal information and data related to critical 
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infrastructure; 
●​ Firmly resist any further expansion of intellectual property protections and 

champion the importance of balanced user rights, such as Canada’s fair dealing 
provisions; 

●​ Secure a joint interpretation of Article 19.17 that permits content-neutral, 
process-based regulations for online platforms, including requirements for risk 
assessments, transparency reporting, and user empowerment tools, thereby aligning 
the agreement with emerging global standards for platform governance. 

 
By pursuing these reforms, Canada can ensure that CUSMA evolves to support, rather than 
restrict, its ability to build a sovereign, free, and fair digital future for all Canadians. 
 
Introduction: The 2026 Joint Review as an Opportunity to Reclaim 
Digital Policy Independence 

Context of the Consultation 

This document is submitted by OpenMedia in response to the public consultation launched by 
Global Affairs Canada on September 20, 2025.1 This consultation is a preparatory step for the 
first joint review of the Canada-United States-Mexico Agreement (CUSMA), scheduled for July 
2026.3 The review, mandated by Article 34.7 of the agreement, is a formal mechanism for the 
Parties to assess CUSMA’s operation, propose updates, and decide whether to extend its 
term.1 While not a full renegotiation, this review represents the most significant opportunity 
since the agreement’s entry into force to ensure it remains fit for purpose in a rapidly 
changing global and digital landscape. 
 
OpenMedia's Mandate and Historical Position 

OpenMedia is a community-based organization that works to keep the Internet open, 
affordable, and surveillance-free. Representing a community of nearly 240,000 engaged 
people across Canada, our organization has active participant in digital policy processes in 
Canada and the US for more than 15 years. Our engagement in this round of CUSMA 
negotiation is a continuation of our long-standing advocacy concerning the digital policy 
implications of international trade agreements, building on our work on the TPP and previous 
round of CUSMA negotiations.5,6,7,8,9,10 
 
During the negotiations for the Trans-Pacific Partnership (TPP), OpenMedia raised alarms that 
the secretive process was being used as a vehicle to advance policies that would negatively 
impact the ability of Internet users to share, collaborate, and express themselves freely 
online.5,6 Similarly, during the NAFTA renegotiation, we mobilized tens of thousands of 
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Canadians to voice their concerns that a new agreement could trade away Canada's digital 
rights, particularly regarding copyright and intermediary liability.7  
 
We recognize this round of negotiations as an opportunity to recognize and strengthen 
Canada and the United States’ shared commitment to the principles of a free, open, and 
private Internet; and also to allow for jurisdictional differences in how those principles apply, 
recognizing the distinct political cultures and preferences of each nation. 
 

The Central Problem 

While CUSMA has been successful in its primary goal of preserving Canada’s virtually 
tariff-free market access to the integrated North American economy 11, its so-called 
"modernized" chapters have come at a significant cost to Canadian sovereignty. Specifically, 
the chapters on Digital Trade (Chapter 19) and Intellectual Property (Chapter 20) imported a 
policy framework designed in and for the United States, which prioritizes the commercial 
interests of dominant American technology and content conglomerates over Canada's 
sovereign right to regulate its digital future.  
 
These chapters have deeply limited Canada's digital policy space, creating barriers to 
protecting user data, regulating artificial intelligence, fostering a competitive domestic 
technology sector, and maintaining a balanced copyright system that serves the public 
interest. The 2026 joint review is a crucial opportunity to correct this imbalance and align the 
agreement with Canada’s forward-looking digital policy objectives. 
 
Canada’s renegotiation and the digital policies it could enable must not be aimed at replacing 
a set of choices foisted on Canadians by U.S. based tech platforms with paternalistic choices 
made by our own government. Neither should Canada be turning inward and seeking to 
separate a “Canadian” Internet from a global one.  A third, and better, form of sovereignty is 
possible; a sovereignty founded on providing our citizens an expansive set of rights to control 
our data and our information feeds to meet our needs and preferences, whatever they may 
be.  
 
But that world will not be possible if we allow CUSMA to continue to tightly limit Canada’s 
sovereign ability to meaningfully regulate online spaces used by our citizens, or set any limits 
on the ability of foreign companies to harvest Canadian data without true consent from our 
citizens.  
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Part I: Reasserting Canadian Sovereignty in the Digital Age 

CUSMA’s digital trade chapter (Chapter 19) directly undermines Canada's digital sovereignty,  
and OpenMedia's policy platform which calls for a strong, sovereign, free, and fair internet for 
Canada with it.14 The chapter contains rules that prevent Canada from implementing 
necessary and forward-looking policies to protect citizen data, foster a domestic digital 
economy, and ensure algorithmic accountability. We are asking our government to ensure that 
changes. 
 
The Challenge of CUSMA's Data Transfer and Localization Rules 

Two articles in Chapter 19 are particularly problematic for Canadian sovereignty. Article 19.11 
prohibits Parties from restricting the cross-border transfer of information, including personal 
information, if the activity is for the conduct of business.16 Complementing this, Article 19.12 
prohibits governments from requiring businesses to use or locate computing facilities (e.g., 
data centers or cloud servers) within their territory as a condition of doing business.16 While 
industry groups have praised these provisions for creating a seamless digital market 18, they 
have created a world in which Canadians struggle to use Canadian laws to place any 
meaningful limitations on the harvesting, export, and foreign sale and misuse of our personal 
data. 
 
We do not call for all Canadian data to be held only within Canada at all times; this would be 
an unreasonable economic burden and runs against the principles of a truly globalized 
Internet. However, our government should be mandating domestic hosting with domestic 
firms for our most sensitive government data held by government, and make it easy for 
Canadians to perform commonplace digital functions on their Canadian data within Canada, 
without routing or hosting abroad, when we believe that needed.  
 
Making that happen in practice means guaranteeing access to data routing that does not 
leave the country, and investing in Canadian cloud services to ensure sensitive data remains 
under Canadian jurisdiction.14 The CUSMA rules effectively prevent such policies. They 
functionally outsource the protection of Canadians' most sensitive personal information to 
foreign legal regimes, which may not offer protections equivalent to Canadian law. In 
particular, the passage of the CLOUD Act means that no Canadian data held by US firms can 
be guaranteed secure from foreign surveillance, no matter the good intentions of those firms, 
and even if they host our data on Canadian soil.19 

 

Furthermore, the prohibition on data localization requirements serves as a significant barrier 
to building a sovereign Canadian cloud industry. It ensures that the immense economic 
benefits of the data economy continue to flow to established U.S.-based technology giants, 
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preventing Canada from fostering domestic competitors and maintaining control over its 
critical digital infrastructure.20 While CUSMA’s Article 19.8 requires each Party to maintain a 
legal framework for personal information protection 16, the CLOUD Act’s passage permits 
breach of these protections for U.S. national interest, an interest that has become unstable 
and unfavourable to Canadian national sovereignty in recent years. 
 
Algorithmic Transparency and the Barrier of Source Code Secrecy 

Article 19.16 of CUSMA prohibits governments from demanding access to a company's source 
code or algorithms as a condition for market access.20 This provision was drafted before the 
widespread societal impact of generative AI and other powerful algorithmic systems became 
a primary concern for policymakers worldwide. As evidenced by the battle over TikTok, the 
U.S. now understands perfectly well that transparent review of the operation of social media 
algorithms is necessary to ensure they are not being used to quietly manipulate public 
opinion. Canadians deserve the same transparency. 
 
OpenMedia’s policy platform calls for mandated algorithmic transparency, built on researcher 
access to study algorithms and vet their content-neutral functionality. This does not mean 
national governments should be setting algorithm rules that suit their own preferences; 
instead, we believe our government must pass legislation that forces platforms to offer users 
transparency and choice in how their feeds are curated ("Open-Source the Feed").14 In a 
recent submission regarding a potential Canada-EU Digital Trade Agreement, we similarly 
called for mandated transparency and human oversight in all AI systems used for content 
moderation or recommendation.19 

 

While protecting proprietary source code is a legitimate commercial interest, Article 19.16 is 
dangerously overbroad. It could be interpreted to block a wide range of future Canadian 
regulations designed to audit AI systems for discriminatory bias, ensure transparency in online 
content moderation, or investigate algorithmic harms in critical sectors like housing, 
employment, or financial services.20 At the precise moment when democratic governments 
are recognizing the profound need for greater accountability and oversight of automated 
decision-making systems, CUSMA creates a trade-based shield that entrenches algorithmic 
opacity. 
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The following table provides a clear, at-a-glance summary of the direct conflict between 
Canada's emerging digital policy objectives and the restrictive provisions within CUSMA. 
 
Canada’s Digital Sovereignty 
Need:  

Relevant CUSMA Article(s) Impact of CUSMA on Canadian 
Policy Space 

Protect Canadian Data 
Sovereignty: Mandate 
domestic data storage for 
sensitive information and 
invest in a Canadian cloud 
industry.14 

Article 19.11 (Cross-Border 
Data Transfer), Article 19.12 
(Location of Computing 
Facilities).16 

Prohibits Canada from 
requiring data to be stored 
locally, undermining data 
protection and hindering the 
growth of a domestic cloud 
sector. 

Ensure Algorithmic 
Accountability: Mandate 
transparency and audits of AI 
and algorithmic systems to 
combat bias and 
manipulation.14 

Article 19.16 (Source Code).20 Creates a significant barrier to 
regulations that would require 
meaningful inspection of 
algorithms for public interest 
purposes. 

Modernize Platform 
Regulation: Implement 
systemic, rights-respecting 
rules for online safety and 
platform accountability.14 

Article 19.17 (Intermediary 
Liability).24 

Restricts Canada's ability to 
move beyond outdated liability 
models and implement 
innovative, process-based 
regulations. 

 
Recommendations for Digital Sovereignty 

To address these challenges, Canada must use the 2026 joint review to pursue two key 
objectives: 

1.​ Seek Clarification on Public Policy Exceptions: Canada should work with the United 
States and Mexico to issue a binding joint interpretation of Chapter 19. This 
interpretation must clarify that the existing exceptions for measures "necessary to 
achieve a legitimate public policy objective" 23 are sufficiently broad to permit 
non-discriminatory regulations designed to protect personal data, ensure algorithmic 
transparency, and govern the responsible deployment of AI. This would provide Canada 
with the regulatory flexibility it needs without requiring a full amendment of the text. 

2.​ Legalize Data Localization: Canada should fight to remove Article 19.12, or at minimum 
expanding the scope of carve-outs. Carve-outs must at minimum explicitly permit data 
localization requirements for sensitive personal information (e.g., health, biometric, and 
financial data), data held by government bodies, and data related to the operation of 
critical national infrastructure. Given the context of the CLOUD Act and its broad 
potential to mandate data handover to future U.S. governments, Canada must also 
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ensure individual Canadians and Canadian organizations have a ready path to keeping 
their data local to Canada and outside the scope of the Act. 

 

Part II: Rebalancing Intellectual Property for Public and Creator 
Benefit 

CUSMA’s Intellectual Property chapter (Chapter 20) forced Canada to adopt an unbalanced 
copyright framework that disproportionately benefits large, foreign rightsholders at the 
expense of the Canadian public domain, innovation, and educational institutions. The 2026 
review is an opportunity to halt this trend and reassert the importance of balance in 
intellectual property law. 
 
The Economic and Cultural Cost of Copyright Term Extension 

The most significant and damaging provision in Chapter 20 was the requirement for Canada 
to extend its general term of copyright protection from the international standard of "life of 
the author plus 50 years" to the U.S. standard of "life of the author plus 70 years".26 This 
change, which Canada was required to implement by the end of 2022, was a key demand from 
U.S. negotiators and reflects a policy that has been widely criticized by digital rights 
advocates, academics, and legal scholars. 
 
The Electronic Frontier Foundation (EFF) has correctly characterized this policy as one that 
"crippled the public domain" in the United States, and now inflicts the same harm on 
Canada.29 By locking up creative works for an additional 20 years, this extension prevents a 
generation of books, music, and art from entering the public domain, where they can be freely 
used, adapted, and built upon. This imposes direct costs on schools, libraries, universities, and 
archives, which must now pay licensing fees for an additional two decades for works that 
should have become freely available.26 It also stifles the creation of new works that draw upon 
our shared culture, harming innovation and artistic expression. 
 
This policy provides a negligible financial benefit to the vast majority of Canadian creators, 
who rarely see significant income from their works to their estates 50 years after their death, 
let alone 70. Instead, it serves as a massive wealth transfer to the large, often foreign, media 
corporations that control extensive back catalogues of commercially valuable works.30 The 
Canadian government itself has tacitly acknowledged the harm caused by this policy. In 2021, 
it launched a public consultation on potential "mitigation measures" to address the fact that 
term extension would exacerbate the problem of "orphan works" (works whose rightsholders 
cannot be found) and "out-of-commerce works".27  
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Recommendations for a Fairer Copyright Framework 

While reversing the copyright term extension may not be feasible within the scope of the 2026 
review, Canada can and must take steps to rebalance its approach to intellectual property 
within CUSMA. 

1.​ Resist Further IP Expansion: Canada's primary objective in any discussion of Chapter 
20 must be to firmly resist any attempts by its trading partners to further expand or 
entrench intellectual property protections. The government should state clearly and 
publicly that the current balance is already skewed too far from the public interest and 
that no further concessions will be made. 

2.​ Champion User Rights: Canada should use the review as a forum to proactively 
advocate for the importance of robust limitations and exceptions to copyright. The 
government should highlight Canada's flexible "fair dealing" right as an essential 
component of a modern innovation policy that supports education, research, criticism, 
and parody.26 It should argue that strong user rights are not a barrier to trade but a 
prerequisite for a vibrant and innovative digital economy. 

3.​ Signal Intent to Revert: While a full reversal is a long-term goal, Canada should use the 
review to signal that it considers the "life + 70" term to be excessive and economically 
detrimental. The government should state its intention to explore all future 
opportunities, both within and outside of CUSMA, to revert to a more balanced 
copyright term that better serves the interests of Canadian creators and the public. 

4.​ Defend fair use from AI: However, treating digestion and regurgitation of copyrighted 
work as fair use stretches the reasonable interpretation of the public purpose of fair 
dealing beyond recognition. As our community recognized in our recent survey around 
regulating AI, Canada should not agree to expansion of fair dealing that explicitly 
includes AI training or AI search as fair use, and instead work towards requiring AI 
models respect tags to not train or track on Canadian data, with meaningful penalties 
for AI models that do not comply.28  

 
 

Part III: A Path Forward for Platform Accountability and Free 
Expression 

The issue of intermediary liability, addressed in Article 19.17 of CUSMA, is one of the most 
complex and consequential for the future of the Internet. The provision offers important 
protections for free expression that must in some form remain protected. However, its rigid 
framing, imported from increasingly outdated U.S. law, obstructs the path toward the modern, 
effective, and rights-respecting platform governance that Canada urgently needs to develop. 
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Navigating the Implications of Intermediary Liability Rules 

Article 19.17 of the Digital Trade chapter states that a Party shall not treat a supplier of an 
"interactive computer service" (i.e., an online platform) as the "publisher or speaker" of 
content provided by its users.24 This language is modeled directly on Section 230 of the U.S. 
Communications Decency Act, a 1996 law that has become the foundational legal principle for 
online speech in the United States.34 The article provides a broad liability shield for platforms 
against harms caused by user-generated content, with a notable exception for intellectual 
property enforcement.35 

 

OpenMedia recognizes the dual nature of this provision. On one hand, a strong liability shield 
is a cornerstone of the open Internet. It protects platforms from being buried under an 
avalanche of litigation for user speech, which would force them to adopt a posture of 
aggressive, risk-averse censorship. As we have argued in other contexts, weakening these 
protections can lead to the over-removal of legitimate content and harm freedom of 
expression.37 On the other hand, this same broad immunity has been used by the world's 
largest platforms to evade responsibility for the systemic harms propagated by their services, 
from the algorithmic amplification of disinformation to the facilitation of targeted 
harassment.24 In truth, many online services are neither a publisher or speaker in themselves, 
nor a pure carrier like a telephone network; the role and responsibilities created by the 
curational role of their algorithms place them in a third distinct category not foreseen by 
pre-algorithmic curation technology. 
 

This situation has created a profound policy paradox. The United States used its negotiating 
power to export its domestic internet liability law into an international treaty, effectively 
"locking it in" as an obligation for Canada and Mexico, to the benefit of large American firms.24 
At the very same time, the domestic political and legal consensus that supported Section 230 
in the U.S. for decades has fractured. There is now intense, bipartisan agreement in the 
United States that the law is flawed and requires some measure of significant reform to 
address modern online harms, though how to change it is correctly complex and contested.33 

 

Canada is therefore bound by a treaty to uphold a legal standard that the standard's country 
of origin now views as obsolete. CUSMA prevents Canada from innovating on platform 
regulation at the very moment when new models are urgently needed. It freezes Canadian 
digital policy in the 1990s and risks a future where, if the U.S. eventually amends Section 230, 
Canada could be left enforcing an outdated American law that America itself has abandoned. 
Canada should argue in the CUSMA review that Article 19.17 is no longer a "gold standard" but 
a barrier to necessary policy evolution in all three member countries. 
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Recommendations for a Modern Regulatory Framework 

Canada must use the 2026 review to create the policy flexibility needed to develop a 
21st-century approach to platform governance. 
 

1.​ Seek a Joint Interpretation for Regulatory Flexibility: Canada should propose a 
trilateral interpretive declaration regarding Article 19.17. This declaration should affirm 
that the liability shield applies specifically to treating platforms as publishers for 
individual pieces of content, but that it does not preclude content-neutral regulations 
that impose systemic duties of care on platforms. 

2.​ Champion a Process-Based Approach: This interpretation must explicitly affirm that 
member countries remain free to enact legislation that focuses on platform processes, 
an approach consistent with OpenMedia's platform and emerging international best 
practices.14 Such a regulatory framework would not hold platforms liable for specific 
user posts, but would hold them accountable for the systematic design and operation 
of their systems. This could include requirements for: 

○​ Conducting regular risk assessments of their services and implementing 
mitigation plans; 

○​ Publishing detailed transparency reports on content moderation actions and 
algorithmic amplification; 

○​ Providing users with meaningful empowerment tools, such as enhanced blocking 
and filtering options and greater control over their feeds; 

○​ Establishing fair and accessible due process for users, including robust appeals 
mechanisms for content decisions; 

○​ The creation of an independent regulator or safety ombudsman to oversee 
compliance with these duties. 

 
This approach would allow Canada to move beyond the outdated liability debate and develop 
innovative, rights-respecting rules for a safer and healthier online ecosystem, all while 
remaining compliant with the core free expression principles of Article 19.17. 
 
Conclusion: A Call for a Forward-Looking Digital Trade Agenda 

The CUSMA joint review in 2026 is a pivotal moment for Canada; our choices can enable us to 
govern ourselves like a country, or like a U.S. subsidiary, largely subject to American laws on 
digital matters but without the protections Americans demand for themselves. The 
agreement’s digital chapters, as currently written and interpreted, hamstring Canada's digital 
sovereignty, impose a costly and unbalanced copyright regime, and lock Canada into an 
outdated platform liability model that prevents necessary innovation in regulation. These 
provisions threaten to make Canada a perpetual rule-taker in the digital age, unable to chart 
our own course in protecting its citizens and fostering a competitive domestic economy. 
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We believe Canada must enter this review with a clear and assertive vision. It must champion 
a future where trade rules support, rather than restrict, the ability of democratic governments 
to protect their citizens' data, foster domestic innovation, and hold the world's most powerful 
technology companies accountable. 
 
The recommendations outlined in this submission—seeking clarifying interpretations on public 
policy exceptions and platform regulation, and proposing targeted amendments to data 
localization and copyright rules—provide a pragmatic and principled path forward. We urge 
the Government of Canada to use the leverage provided by the agreement's review 
mechanism to pursue these objectives with conviction.  
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